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C i v i l i a n  m a r i n e  e m p l o y e e s  whose 
p a y  is s e t  a d m i n i s t r a t i v e l y  u n d e r  
5 U.S.C. s 5 3 4 8 ( a )  ( 1 9 8 2 )  a re  n o t  
s u b j e c t  t o  p a y  caps o n  t h e i r  
premium p a y  i n c r e a s e s .  The  p a y  cap 
l a n g u a g e  d o e s  n o t  a p p l y  to  premium 
p a y .  I n  a d d i t i o n ,  t h e  C o u r t  of 
C l a i m s  o v e r t u r n e d  o n e  a g e n c y ' s  
a t tempt  t o  l i m i t  s u c h  i n c r e a s e s  i n  
f i s c a l  y e a r s  1979 and  1 9 8 0 ,  and  
t he re  is  no  e v i d e n c e  of s u b s e q u e n t  
l e q i s l a t i v e  i n t e n t  t o  o v e r r u l e  t h a t  
d e c i s i o n .  See N a t i o n a l  Maritime 
Union  v.  U n i t e d  S t a t e s ,  682 F.2d 944  
( C t .  C 1 .  1 9 8 2 ) .  

I S S U E  

T h e  i s s u e  i n  t h i s  d e c i s i o n  is w h e t h e r  t h e  premium p a y  
r e c e i v e d  by  c i v i l i a n  m a r i n e  e m p l o y e e s  (crews of v e s s e l s )  
is s u b j e c t  t o  c e r t a i n  p a y  l i m i t a t i o n s  imposed  by  s t a t u t e .  
We h o l d  t h a t  t h e  p r e m i u m  p a y  of these e m p l o y e e s  whose p a y  is 
set  u n d e r  5 U.S.C.  s 5 3 4 8 ( a )  ( 1 9 8 2 )  is n o t  s u b j e c t  t o  t h e  
p a y  caps imposed b y  s t a t u t e s  i n  r e c e n t  f i s c a l  y e a r s ,  f o r  t h e  
r e a s o n s  s t a t e d  below. 

BACKGROUND 

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a r e q u e s t  f rom 
Robert P. G a j d y s ,  C h i e f ,  P e r s o n n e l  D i v i s i o n ,  N a t i o n a l  
O c e a n i c  a n d  A t m o s p h e r i c  A d m i n i s t r a t i o n  ( N O A A ) ,  c o n c e r n i n g  
t h e  o v e r t i m e  a n d  premium p a y  r e c e i v e d  by NOAA wage m a r i n e  
e m p l o y e e s .  T h i s  d e c i s i o n  is s u b j e c t  to our l abor -managemen t  
p r o c e d u r e s  c o n t a i n e d  i n  4 C.F.R. P a r t  22 ( 1 9 8 4 ) ,  and  i n  t h a t  
regard w e  r e c e i v e d  comments  o n  t h i s  q u e s t i o n  f rom t w o  o the r  
federa l  a g e n c i e s  a n d  f i v e  l abor  u n i o n s .  Those comments a re  
suinma r i zed  be l o w .  
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- 
NOAA Q u e s t i o n  

The r e q u e s t  f rom NOAA s t a t e s  t h a t  NOAA 
enqaqed i n  n a u t i c a l  s u r v e y s  and oceanograph  

sh ips  which are 
c and bioloqica 

research a re  manned by c i v i l i a n  employees whose ra tes  of pay 
are f i x e d  a d m i n i s t r a t i v e l y  p u r s u a n t  t o  5 U.S.C.  s 5 3 4 8 ( a )  
( 1 9 8 2 ) .  T h a t  s t a t u t e  p r o v i d e s  t h a t  t h e  pay of crews of 
v e s s e l s  s h a l l  be f i x e d  and a d j u s t e d  c o n s i s t e n t  w i t h  t h e  
p u b l i c  i n t e r e s t  and i n  a c c o r d a n c e  w i t h  t h e  p r e v a i l i n g  r a t e s  
and p r a c t i c e s  o f  t h e  maritime i n d u s t r y .  

T h e  request s t a t e s  f u r t h e r  t h a t  i n  f i s c a l  y e a r s  
1979 and 1980,  NOAA capped t h e  bas ic  pay of i t s  wage 
mar ine  employees  based  on  t h e  d e t e r m i n a t i o n  t h a t  it would 
be i n c o n s i s t e n t  w i t h  t h e  p u b l i c  i n t e r e s t  t o  i n c r e a s e  pay 
rates above t h e  s t a t u t o r y  pay c a p s  imposed o n  most other  
federal  employees .  Al though NOAA a lso  capped o v e r t i m e  and 
premium pay i n  those y e a r s ,  t h a t  was h e l d  to  be an  abuse  of 
d i s c r e t i o n  and was r e v e r s e d  i n  N a t i o n a l  Maritime Union v .  
Un i t ed  S t a t e s ,  682 F.2d 944 ( C t .  C 1 .  1982). 

t h e  Congres s  t o  t h e  basic pay of i t s  wage marine employees ,  
b u t  n o t  t o  t h e  o v e r t i m e  and premium pay o f  those employees.  
However, NOAA i s  aware o f  an  o p i n i o n  by t h e  O f f i c e  o f  
G e n e r a l  C o u n s e l ,  O f f i c e  of P e r s o n n e l  Management (OPM), t o  
t h e  e f f e c t  t h a t  any  premium pay r e c e i v e d  by wage mar ine  
employees t h a t  is c a l c u l a t e d  from bas i c  pay  is s u b j e c t  to  
t h e  pay cap .  

The  request from NOAA s t a t e s  t h a t  NOAA and t h e  O f f i c e  
o f  G e n e r a l  C o u n s e l ,  Department  o f  Commerce, a g r e e  w i t h  OPM's 
o p i n i o n ,  b u t  NOAA p o i n t s  o u t  t h a t  t h e  M i l i t a r y  S e a l i f t  
Command ( M S C ) ,  Depar tment  o f  t h e  Navy, d o e s  n o t  a g r e e  w i t h  
t h e  OPM o p i n i o n  and d o e s  n o t  a p p l y  t h e  pay cap to t h e  over -  
t i m e  and p remium pay  o f  MSC's wage mar ine  employees .  S i n c e  
NOAA is  r e l u c t a n t  t o  impose a pay c a p  u n i l a t e r a l l y  i n  view 
of pr ior  c o u r t  d e c i s i o n s  o v e r t u r n i n g  NOAA pay practices1/,  
t h e  agency  a s k s  o u r  o p i n i o n  w h e t h e r  t h e  pay caps f o r  f i s c a l  
y e a r s  1981 t h r o u g h  1983 a p p l y  t o  t h e  o v e r t i m e  and premium 
pay r e c e i v e d  by wage mar ine  employees  a n d ,  i f  so ,  w h a t  
a c t i o n  s h o u l d  be t a k e n  t o  reduce those o v e r t i m e  and premium 
pay r a t e s .  

S i n c e  1981, NOAA h a s  a p p l i e d  t h e  pay c a p s  e n a c t e d  by 

- I /  N a t i o n a l  Maritime Union v .  Un i t ed  S t a t e s ,  c i t e d  above ,  
and B laha  v .  Uni ted  S t a t e s ,  511 F.2d 1165 ( C t .  C 1 .  
1 9 7 5 ) .  

- 2 -  



B-2 14765 

OPM O p i n i o n  

The  OPM o p i n i o n  referred t o  by NOAA was c o n t a i n e d  i n  
a l e t t e r  dated December 2 ,  1 9 8 3 ,  to  t h e  D e p a r t m e n t  o f  t h e  
I n t e r i o r ,  c o n c e r n i n g  t h e  a p p l i c a t i o n  o f  t h e  f i s c a l  y e a r  
1983  p a y  cap to  t h e  p a y  o f  wage m a r i n e  e m p l o y e e s .  The  OP!I 
o p i n i o n  c i t ed  P u b l i c  Laws 9 7 - 2 7 6 ,  s e c t i o n  1 0 9 ,  and 9 7 - 3 7 7 ,  
s e c t i o n  1 0 7 , 2 /  w h i c h ,  i n  s u b s e c t i o n  ( a )  o f  t h e  ci ted 
s e c t i o n s  of e a c h  law, l i m i t e d  p a y  i n c r e a s e s  t o  p r e v a i l i n g  
r a t e  e m p l o y e e s  and  crews o f  vessels p a i d  u n d e r  5 u.S.C.  
s 5348 t o  t h e  p a y  i n c r e a s e  g r a n t e d  G e n e r a l  S c h e d u l e  
e m p l o y e e s  ( 4  p e r c e n t ) .  See a l s o  F e d e r a l  P e r s o n n e l  Manual  
(FPM) B u l l e t i n  5 3 2 - 4 7 ,  November 1 8 ,  1 9 8 2 .  The  OPM l e t t e r  
n e x t  c i t e s  s u b s e c t i o n  ( e )  of t h e  c i ted  s e c t i o n s  o f  b o t h  
P u b l i c  L a w s  w h i c h  p r o v i d e s :  

" ( e )  For t h e  p u r p o s e  of a d m i n i s t e r i n g  a n y  
p r o v i s i o n  o f  l a w ,  r u l e ,  o r  r e g u l a t i o n  w h i c h  
p r o v i d e s  premium p a y ,  r e t i r e m e n t ,  l i f e  
i n s u r a n c e ,  o r  a n y  o the r  employee  b e n e f i t ,  
w h i c h  requires  a n y  d e d u c t i o n  or c o n t r i b u t i o n ,  
or w h i c h  imposes a n y  r e q u i r e m e n t  o r  l imifa-  
t i o n ,  o n  t h e  basis  o f  a r a t e  of s a l a r y  or 
b a s i c  p a y ,  t h e  r a t e  of s a l a r y  or basic  p a y  
p a y a b l e  a f t e r  t h e  a p p l i c a t i o n  of t h i s  s e c t i o n  
s h a l l  be t rea ted  as t h e  ra te  of s a l a r y  o r  
bas ic  pay . "  

The OPM o p i n i o n ,  c i t i n g  FPM B u l l e t i n  5 3 2 - 4 7 ,  s t a t e s  
t h a t  w h e r e  a n  a g e n c y  a d m i n i s t r a t i v e l y ,  b y  r u l e  o r  r e g u l a -  
t i o n ,  a d o p t s  a p a y  pract ice  u n d e r  w h i c h  p r e m i u m  p a y  is  
c a l c u l a t e d  f r o m  basic p a y ,  t h e  p remium p a y  would be s u b j e c t  
t o  t h e  same 4 p e r c e n t  p a y  l i m i t a t i o n .  S i n c e  t h e  p a y  of 
crews o f  v e s s e l s  is set  a d m i n i s t r a t i v e l y  by  t h e  e m p l o y i n g  
a g e n c y 3 /  a n d  s i n c e  t h e  a g e n c y  would a d o p t  a p a y  p rac t i ce  
t h r o u g E  a r u l e  o r  r e g u l a t i o n ,  t h e  OPM o p i n i o n  c o n c l u d e s  t h a t  
t h e  p a y  cap a p p l i e s  t o  a n y  premium p a y  c a l c u l a t e d  f rom t h e  
bas ic  p a y  o f  wage m a r i n e  e m p l o y e e s .  

- 2/ P u b l i c  L a w  9 7 - 2 7 6 ,  1 0 9 ,  9 6  S t a t .  1 1 8 6 ,  1191-92 ,  
October 2 ,  1 9 8 2 ;  P u b l i c  Law 9 7 - 3 7 7 ,  S 1 0 7 ,  96  S t a t .  
1 8 3 0 ,  1 9 0 9 - 1 0 ,  December 2 1 ,  1 9 8 2 .  

- 3/ I n t e r n a t i o n a l  O r g a n i z a t i o n  o f  Masters, Mates and  
P i l o t s  v .  Brown, 6 9 8  F . 2 d  5 3 6  (D.C. C i r .  1 9 8 3 ) .  

- 3 -  
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The  OPM o p i n i o n  t a k e s  n o t i c e  o f  t h e  d e c i s i o n  i n  
N a t i o n a l  Maritime U n i o n ,  c i t ed  a b o v e ,  where t h e  c o u r t  
o v e r t u r n e d  NOAA's  a c t i o n  i n  f i s c a l  y e a r s  1979 and  1980 t o  
l i m i t  i n c r e a s e s  i n  premium p a y  f o r  wage m a r i n e  e m p l o y e e s  t o  
t h a t  amount  p r o v i d e d  t o  o ther  p r e v a i l i n g  wage e m p l o y e e s .  
The OPM o p i n i o n  d i s t i n g u i s h e s  t h e  c o u r t ' s  d e c i s i o n  i n  t h a t  
case s i n c e  t h e  l i m i t a t i o n  d i d  n o t  d e p e n d  o n  s t a t u t o r y  p a y  
caps b u t  ra ther  was a n  a d m i n i s t r a t i v e  d e c i s i o n  by  NOAA which  
was i n  c o n f l i c t  w i t h  t h e  p a y  practices of MSC. 

I n t e r i o r  V i e w s  

I n  r e s p o n s e  t o  our request for  comments ,  Morris A .  
Simms, Director o f  P e r s o n n e l ,  D e p a r t m e n t  o f  t h e  I n t e r i o r ,  
t o o k  n o t i c e  o f  t h e  OPM o p i n i o n ,  r e f e r r e d  t o  a b o v e ,  and  
agrees t h a t  o v e r t i m e  a n d  premium p a y  f o r  f i s c a l  y e a r s  1981 
t h r o u g h  1983  s h o u l d  be capped. The  l e t t e r  a l so  p o i n t s  
o u t  I n t e r i o r ' s  p a s t  p rac t i ce  t o  cap premium p a y  o f  t h e  
" r e l a t i v e l y  small  number o f  v e s s e l  e m p l o y e e s "  employed  
by I n t e r i o r .  

DOD V i e w s  

W e  a lso r e c e i v e d  comments  f r o m  t h e  D e p u t y  A s s i s t a n t  
S e c r e t a r y  o f  D e f e n s e  ( C i v i l i a n  P e r s o n n e l  P o l i c y  and  
R e q u i r e m e n t s )  w h i c h  s t a t e  t h a t  t h e  r u l i n g  i n  t h e  N a t i o n a l  
Maritime Union  d e c i s i o n  g o v e r n s  t h i s  q u e s t i o n  and  t h a t  new 
l e g i s l a t i o n  e n a c t e d  s u b s e q u e n t  t o  t h a t  c o n s i d e r e d  by t h e  
court  h a s  n o t  m a t e r i a l l y  a l te red  t h e  c o u r t ' s  d e c i s i o n .  

T h e  l e t t e r  s t a t e s  t h a t  DOD c o n c l u d e d  i n  1979 t h a t  t h e  
t h e n - a p p l i c a b l e  p a y  cap4/ a p p l i e d  o n l y  t o  bas ic  p a y .  
See a l so  t h e  P r e s i d e n t i a l  Memorandum d a t e d  J a n u a r y  4 ,  1979 ,  
c o n c e r n i n g  t h e  a p p l i c a t i o n  o f  a 5.5 p e r c e n t  l i m i t a t i o n  o n  
f e d e r a l  p a y  w h i c h  i s  s e t  a d m i n i s t r a t i v e l y .  S i n c e  t h e n ,  
DOD h a s  capped o n l y  basic  p a y  a n d  n o t  o v e r t i m e  and  premium 
p a y  f o r  f i s c a l  y e a r s  1980 t h r o u g h  1983.  

The l e t t e r  f r o m  DOD s t a t e s  f u r t h e r  t h a t  OPM's o p i n i o n  
c o n f l i c t s  w i t h  t h e  d e c i s i o n  i n  N a t i o n a l  Maritime Union where 
t h e  c o u r t  o v e r t u r n e d  NOAA's d e c i s i o n  t o  cap premium and  
o v e r t i m e  p a y  rates i n  f i s c a l  y e a r s  1979 a n d  1980 .  I n  a d d i -  
t i o n ,  DOD p o i n t s  o u t  t h a t  t h e  l a n g u a g e  of t h e  p a y  caps i n  

- 4/ P u b l i c  L a w  95-429,  5 6 1 4 ( a ) ,  92 S t a t .  1 0 0 1 ,  1018-19,  
October 1 0 ,  1978 .  

- 4 -  



8-214765 

. Public Laws 97-276  and 97-377 (fiscal year 1 9 8 3 )  can be 
traced back to Public Law 95-429 (fiscal year 1 9 7 9 )  when 
DOD adopted its policy which was later reviewed by the court 
in the National Maritime Union case. The letter from DOD 
concludes that MSC's interpretation of premium pay for 
mariners is legal, reasonable, and in accord with the public 
interest. 

Union Comments 

In accordance with our labor-management procedures 
contained in 4 C.F.R. Part 22 ( 1 9 8 4 ) ,  we requested and 
received comments from five unions representing wage marine 
employees. 

The International Organization of Masters, Mates and 
Pilots argues that capping premium pay would depart from the 
intent of the law as well as from the court's ruling in the 
National Maritime Union case. We received similar comments 
from the Marine Staff Officers and the Seafarers Inter- 
national Union. 

The Radio Officers Union, D-3, argues that there has 
been no change in the language of the pay caps since fiscal 
year 1979 which would support a theory that the Congress 
intended to overrule the court's decision in the National 
Maritime Union case. Furthermore, the union contends that 
premium pay in the maritime industry is not subject to a 
simple calculation method as described in the pay legisla- 
tion, citing Appendix One of the decision in Blaha.S/ 

Finally, District No. 1 ,  Pacific Coast District, Marine 
Engineers' Beneficial Association, points out that the "vast 
majority of Federal sector mariners" are employed by MSC. 
T h e  union argues that application of the pay cap legislation 
is arbitrary and that there is no definitive interpretation 
of subsection (e) (quoted earlier) as it relates to premium 
pay. Finally, the union argues that premium pay for civil- 
ian mariners is not "calculated from base pay" but rather is 
based on prevailing premium rates paid in the maritime 
industry as required by 5 U.S.C. S 5 3 4 8 .  

4 5/ Blaha, cited above in Footnote 1. 
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A g a i n s t  t h i s  b a c k g r o u n d  w e  t u r n  t o  OPM's o p i n i o n .  
" t h a t  a n y  premium p a y  r e c e i v e d  by these e m p l o y e e s  
[ t h e  m a r i n e r s ]  t h a t  is c a l c u l a t e d  from bas ic  p a y  is s u b j e c t  
t o  t h e  pay cap." The OPM o p i n i o n  r e c o g n i z e s  t h e  a r g u m e n t  
t h a t  t h e  N a t i o n a l  Naritime Union  case " c o u l d  be p e r t i n e n t , ' '  
b u t  r e s p o n d s :  

'I* * * as  w e  h a v e  i n d i c a t e d  a b o v e ,  how- 
e v e r ,  i n  f i s c a l  y e a r  1983 ,  bo th  bas ic  p a y  and  
p remium p a y  c a l c u l a t e d  [ f r o m ]  basic  p a y  is 
s p e c i f i c a l l y  l i m i t e d  by s t a t u t e .  T h e  h o l d i n g  
i n  N a t i o n a l  Maritime Union  o f  America, s u p r a ,  
therefore  w o u l d  n o t  be c o n t r o l l i n g .  * * * "  
de h a v e  two f u n d a m e n t a l  problems w i t h  t h e  OPM 

a n a l y s i s .  F i r s t ,  w e  f i n d  no  c h a n g e  i n  t h e  p a y  cap l a n g u a g e  
s u b s e q u e n t  t o  N a t i o n a l  Maritime Union  t h a t  would  a f f e c t  t h e  
h o l d i n g  o f  t h e  case w i t h  respect t o  premium p a y .  I t  is t r u e  
t h a t  t h e  s t a t u t o r y  p a y  cap l a n g u a g e  f o r  f i s c a l  y e a r  1981 and  
t h e r e a f t e r  e x p r e s s l y  covers t h e  bas ic  p a y  o f  f e d e r a l  
m a r i n e r s  f i x e d  p u r s u a n t  t o  5 U.S.C. S 5 3 4 8 ( a ) .  However ,  
t h e  cour t  i n  N a t i o n a l  Maritime Union  a f f i r m e d  t h e  
G o v e r n m e n t ' s  a c t i o n  i n  c a p p i n g  1979 and  1980 basic  p a y  f o r  
t h e  m a r i n e r s  t h r o u g h  a d m i n i s t r a t i v e  a c t i o n ,  y e t  c o n c l u d e d  a t  
t h e  same time t h a t  premium p a y  f o r  t h e  m a r i n e r s  was n o t  
c a p p e d .  T h u s ,  w e  see no  r e a s o n  why t h e  f a c t  t h a t  b a s i c  p a y  
f o r  t h e  m a r i n e r s  is  now capped b y  s t a t u t e  r a t h e r  t h a n  by 
a d m i n i s t r a t i v e  a c t i o n  would  be mater ia l  t o  t h e  h o l d i n g  i n  
N a t i o n a l  Maritime Union  a s  i t  a p p l i e s  to  premium p a y .  
I f  a n y t h i n g ,  C o n g r e s s '  a c t i o n  i n  e x p r e s s l y  c o v e r i n g  t h e  
m a r i n e r s '  basic  p a y  i n  t h e  p a y  cap l a n g u a g e  b u t  i n c l u d i n g  
no  comparable l a n g u a g e  o n  p remium p a y  t e n d s  t o  r e i n f o r c e  t h e  
c o n c l u s i o n  t h a t  p r e m i u m  p a y  is  n o t  c a p p e d .  

T h e  o n l y  other  p a y  cap l a n g u a g e  r e f e r r e d  t o  by OPM is 
s u b s e c t i o n  ( e ) ,  q u o t e d  i n  f u l l  p r e v i o u s l y ,  w h i c h  s t a t e s  i n  
r e l e v a n t  p a r t :  

" ( e )  F o r  t h e  p u r p o s e  o f  a d m i n i s t e r i n g  
a n y  p r o v i s o n  o f  l aw,  r u l e ,  or  r e g u l a t i o n  
w h i c h  p r o v i d e s  p r e m i u m  p a y  * * * o n  t h e  bas i s  
o f  a r a t e  o f  s a l a r y  f o r  bas ic  p a y ,  t h e  r a t e  
o f  s a l a r y  or b a s i c  p a y  p a y a b l e  a f t e r  t h e  
a p p l i c a t i o n  o f  t h i s  s e c t i o n .  s h a l l  be t r ea t ed  
a s  t h e  r a t e  of s a l a r y  or bas ic  pay . "  
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the National Maritime Union case remains fully controlling 
with regard to the premium pay of mariners fixed under 
5 U.S.C. S 5348. 

Finally, we note that while the Government in National 
Maritime Union treated "premium pay" and "overtime pay" 
as two different categories of pay calculated through 
different means, the submission to us in the present case 
characterizes "overtime pay" as one form of "premium pay." 
The OPM opinion refers only to "premium pay" without 
elaboration on whether it uses this term to include or 
exclude "overtime pay." We recognize that there may be 
categories of "overtime pay" for mariners, perhaps 
occasionally referred to as "premium pay," in which the rate 
is established as a percentage of basic pay. We also 
recognize that the court in National Maritime Union may have 
left the door open for the Government to exercise its 
discretion to cap such overtime pay administratively if done 
prospectively and uniformly by all agencies. However, this 
is not the case now. Therefore, we find no basis to 
conclude that any "overtime" rates or "premium" pay rates 
for federal mariners are currently subject to the pay cap. 

Accordingly, we hold that the overtime and premium 
pay increases granted to civilian marine employees under 
5 U . S . C .  S 5348(a) are not subject to the pay cap 
limitations. 

of the United States 
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